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principal owners (20% or more owner-
ship interest) have used all reasonably 
available funds, and you are unable to 
obtain credit elsewhere (see § 123.104). 

(c) Eligible businesses do not include 
agricultural enterprises, but do in-
clude— 

(1) Small nurseries affected by a 
drought disaster designated by the Sec-
retary of Agriculture (nurseries are 
commercial establishments deriving 50 
percent or more of their annual re-
ceipts from the production and sale of 
ornamental plants and other nursery 
products, including, but not limited to, 
bulbs, florist greens, foliage, flowers, 
flower and vegetable seeds, shrubbery, 
and sod); 

(2) Small agricultural cooperatives; 
and 

(3) Producer cooperatives. 

[61 FR 3304, Jan. 31, 1996, as amended at 67 
FR 11880, Mar. 15, 2002; 70 FR 72595, Dec. 6, 
2005] 

§ 123.301 When would my business not 
be eligible to apply for an economic 
injury disaster loan? 

Your business is not eligible for an 
economic disaster loan if you (or any 
principal of the business) fit into any 
of the categories in §§ 123.101 and 
123.201, or if your business is: 

(a) Engaged in lending, multi-level 
sales distribution, speculation, or in-
vestment (except for real estate invest-
ment with property held for rental 
when the disaster occurred); 

(b) A non-profit or charitable con-
cern; 

(c) A consumer or marketing cooper-
ative; 

(d) Not a small business concern; or 
(e) Deriving more than one-third of 

gross annual revenue from legal gam-
bling activities; 

(f) A loan packager which earns more 
than one-third of its gross annual rev-
enue from packaging SBA loans; 

(g) Principally engaged in teaching, 
instructing, counseling, or indoctri-
nating religion or religious beliefs, 
whether in a religious or secular set-
ting; or 

(h) Primarily engaged in political or 
lobbying activities. 

[61 FR 3304, Jan. 31, 1996, as amended at 63 
FR 46644, Sept. 2, 1998] 

§ 123.302 What is the interest rate on 
an economic injury disaster loan? 

Your economic injury loan will have 
an interest rate of 4 percent per annum 
or less. 

§ 123.303 How can my business spend 
my economic injury disaster loan? 

(a) You can only use the loan pro-
ceeds for working capital necessary to 
carry your concern until resumption of 
normal operations and for expenditures 
necessary to alleviate the specific eco-
nomic injury, but not to exceed that 
which the business could have provided 
had the injury not occurred. 

(b) Loan proceeds may not be used to: 
(1) Refinance indebtedness which you 

incurred prior to the disaster event; 
(2) Make payments on loans owned by 

another federal agency (including SBA) 
or a Small Business Investment Com-
pany licensed under the Small Business 
Investment Act; 

(3) Pay, directly or indirectly, any 
obligations resulting from a federal, 
state or local tax penalty as a result of 
negligence or fraud, or any non-tax 
criminal fine, civil fine, or penalty for 
non-compliance with a law, regulation, 
or order of a federal, state, regional, or 
local agency or similar matter; 

(4) Repair physical damage; or 
(5) Pay dividends or other disburse-

ments to owners, partners, officers or 
stockholders, except for reasonable re-
muneration directly related to their 
performance of services for the busi-
ness. 

Subpart E—Pre-Disaster Mitigation 
Loans 

SOURCE: 67 FR 62337, Oct. 7, 2002, unless 
otherwise noted. 

§ 123.400 What is the Pre-Disaster Miti-
gation Loan Program? 

The Pre-Disaster Mitigation Loan 
Program allows SBA to make low in-
terest, fixed rate loans to small busi-
nesses for the purpose of implementing 
mitigation measures to protect their 
commercial real property (building) or 
leasehold improvements or contents 
from disaster related damage. This pro-
gram supports the Federal Emergency 
Management Agency (FEMA’s) Pre- 
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Disaster Mitigation Program. This 
pilot program is authorized for 5 fiscal 
years (October—September), from 2000 
through 2004, and has only been ap-
proved for limited funding. Therefore, 
approved loan requests are funded on a 
first come, first served basis up to the 
limit of program funds available (see 
§ 123.411). 

§ 123.401 What types of mitigation 
measures can your business include 
in an application for a pre-disaster 
mitigation loan? 

To be included in a pre-disaster miti-
gation loan application, each of your 
business’ mitigation measures must 
satisfy the following criteria: 

(a) The mitigation measure, as de-
scribed in the application, must serve 
the purpose of protecting your com-
mercial real property (building) or 
leasehold improvements or contents 
from damage that may be caused by fu-
ture disasters; and 

(b) The mitigation measure must 
conform to the priorities and goals of 
the State or local government’s miti-
gation plan for the community in 
which the business subject to the meas-
ure is located. To show that this factor 
is satisfied your business must submit 
to SBA, as a part of your complete ap-
plication, a written statement from a 
State or local emergency management 
coordinator confirming this fact (see 
§ 123.408). Contact your regional FEMA 
office for a list of your State’s emer-
gency management coordinators or 
visit the FEMA Web site at http:// 
www.fema.gov. 

§ 123.402 Can your business include its 
relocation as a mitigation measure 
in an application for a pre-disaster 
mitigation loan? 

Yes, you may request a pre-disaster 
mitigation loan for the relocation of 
your business if: 

(a) Your commercial real property 
(building) is located in a SFHA (Spe-
cial Flood Hazard Area); and 

(b) Your business relocates outside 
the SFHA but remains in the same par-
ticipating pre-disaster mitigation com-
munity. Contact your regional FEMA 
office for a listing of communities par-
ticipating in the Pre-Disaster Mitiga-
tion Program and SFHAs or visit the 
FEMA Web site at http://www.fema.gov. 

§ 123.403 When is your business eligi-
ble to apply for a pre-disaster miti-
gation loan? 

To be eligible to apply for a pre-dis-
aster mitigation loan your business 
must meet each of the following cri-
teria: 

(a) Your business, which is the sub-
ject of the pre-disaster mitigation 
measure, must be located in a partici-
pating pre-disaster mitigation commu-
nity. Each State, the District of Co-
lumbia, Puerto Rico, and the Virgin Is-
lands have at least one participating 
pre-disaster mitigation community. 
Contact your regional FEMA office to 
find out the locations of participating 
pre-disaster mitigation communities or 
visit the FEMA Web site at http:// 
www.fema.gov.; 

(b) If your business is proposing a 
mitigation measure that protects 
against a flood hazard, the location of 
your business which is the subject of 
the mitigation measure must be lo-
cated in a Special Flood Hazard Area 
(SFHA). Contact your FEMA regional 
office to find out the locations of 
SFHAs or visit the FEMA Web site at 
http://www.fema.gov.; 

(c) As of the date your business sub-
mits a complete Pre-Disaster Mitiga-
tion Small Business Loan Application 
to SBA (see § 123.408 for what SBA’s 
considers to be a complete applica-
tion), your business, along with its af-
filiates, must be a small business con-
cern as defined in part 121 of this chap-
ter. The definition of small business 
concern encompasses sole proprietor-
ships, partnerships, corporations, lim-
ited liability entities, and other legal 
entities recognized under State law; 

(d) Your business, which is the sub-
ject of the mitigation measure, must 
have operated as a business in its 
present location for at least one year 
before submitting its application; 

(e) Your business, along with its af-
filiates and owners, must not have the 
financial resources to fund the pro-
posed mitigation measures without 
undue hardship. SBA makes this deter-
mination based on the information 
your business submits as a part of its 
application; and 

(f) If your business is owning and 
leasing out real property, the mitiga-
tion measures must be for protection of 
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